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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2565 
CHARLES M. HARRELL, Plaintiff in Error. 
versus 
OITY OF NORFOLK, Defendant in Error. 
BETITION FOR A WRIT OF ERROR 
-To the Honorable Justices of the Supreme Court of Appeals 
of Virginia: 
Your petitioner, Charles M. · Harrell, respectfully repre-
sents that he is aggrieved by the final judgment of conviction 
of the Corporation Court of the 'City of Norfolk, Virginia, in 
a certain proceeding at law lately therein pending in which 
your petitioner was defendant and the Qity o~ Norfolk, a mu-
nicipal corporation of the State of Virginia, was plaintiff; 
wherein such proceedings were had that on the 26th day of 
August, 1941, a final judgment was entered on a jury's verdict 
adjudging your petitioner guilty of violating an ordinance of 
the said City of Norfolk relating to the operation of a motor 
vehicle while intoxicated and imposing a fine of One Hundred 
Dollars ($100.00) and the costs of his prosecution. 
A transc.ript of the record in said case, duly certified, is 
herewith filed and is asked to be taken and read as a part 
hereof. 
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•THE FACTS 
Upon the trial of this case evidence was introduced by the 
City of Norfolk tending to establish that your petitioner: 
hereinafter called the defendant, was guilty of operating_ an 
automobile while under the influence of an intoxicant. It is. 
admitted for the purposes of this petition that under proper 
~nstructions this unexplained evidence, taken alone and if be-
lieved ,by the jury, was such that a guilty verdict could have 
been founded upon it. However, upon the City resting its 
case, the defendant introduced evidence to show that prior to 
his arrest, he had been suffering from an impacted wisdom 
tooth and had been treated for this condition by Dr. Walter 
E. Miller, a practicing dentist of the City of Norfolk. · The 
defendant was given as a part of the treatment for his tooth 
and to relieve the pain thereof a medicine containing a · drug 
called pento-barbital. This medicine was also known as nem-
butal and was described by Dr. Miller as an hypnotic. The 
nature and effect of this drug may be better understood by re-
f erring to the narrated evidence of Dr. Miller. as found in the 
record (R., p. 11), which reads in pa~t: 
''Dr. Miller said that he had given this medicine to Mr. Har-
rell with instructions to take one in event his tooth hurt him 
and he could not sleep. He was asked to describe the effect 
of the drug· and in reply stated that.it would make oµe sleepy, 
that it had an effect on the appearance of the eyes and as it 
caused a general drowsiness, it also affected the speech. He 
was specifically asked whether a person, after taking th.is· 
medicine, coul,d be mistaken for being drunk and he replied 
that in many respects the outward effect was the same.'· 
(Italics supplied.) 
This expert evidence was not contradicted. The defendant 
testified in his own·behalf and said that he had actually taken, 
a double dose of this medicine. (R., p. 12.) He further testi-
fied that this was taken only a short ~time prior to his 
3* arrest with the attending effects as described by Dr. 
Miller. He said that the manner in which he was seen to 
act was caused by his chronic arthritis and the effect of the 
pills he had taken and not by such alcohol as may have been 
contained in the tw:o highballs he had taken several hours be-
fore. He said that if the police officers smelled any liquor on 
his breath that ·such was explained by his .having taken these 
drinks, but that they did not intoxicate him, but rather the 
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hypnotic medicine was the sole cause and explanation of his 
actions. 
That the police offcers did not understand and could not 
pass on the effect on the human system of this drug called 
nemrbutal or pento-barbital was brought out by their own testi-
mony. (R., p. 8.) · 
In short, the Oity's testimony tended to establish tha.t the 
defendant was intoxicated; while the defendant introduced. 
evidence to explain his conduct, by showing- be was under the 
influence of a drug furnished by his dentist as a medicine and 
taken by him for medical purposes, namely, for the relief of 
pain and without any knowledge that it would affect the opera-
tion of his automobile. 
At the conclusion of the testimony the Court instructed the 
jury (R., p. 14), over the objection of the defendant, that they 
should find him "guilty" if they believed he "operated an 
automobile while under the influence of both whiskey and the 
pills * * *" (Itali~s supplied). This instruction was desig-
nated as "City of Norfolk #3". 
The Court further refused to grant "Defendant's #2'' in-
struction (R., pp. 14-15), the purport and effect of which was 
to instruct said jury to find the defendant "not guilty", if 
they believed his conduct and actions were ca used *by the 
4 • influence of the medicine he had taken and further they 
should not convict l1im unless they believed "he would 
have been guilty of operating· his automobile while under the 
influence of an intoxicant whether said drug had been ad-
m,inistered or not." (Italics supplied.) 
ASSIGNMENT OF E,RROR 
Petitioner assigns error as follows: 
1. The Court erred in granting and in refusing said in-
structions known as "City of Norfolk #3" and "Defendant's 
#2", respectively. 
2. The Oourt erred in overruling defendant's motion for a 
new trial and in entering a final judgment of conviction. 
ARGUMENT 
The foregoing assignments of error, in fact, present only 
one question for determination on this appeal, na~ely: 
Should the fury have been instructed in substance that if 
they believed the defendalJ'lt's conduct was induced by a drug 
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he had taken at the dfrection of his doctor, rather than from 
the volitntary drinking of an intoxicant, then he sho'ltld be ac-
quitted? 
We are not here called upon to discuss what the jury in 
this case may have done had such an instruction been given; 
it remains that. the defendant was denied his essential right 
to have properly presented to the jury this valid defense. 
Whether or not the jury would have· acquitted him is now of 
no importance and in fact, beyond our ability to ascertain. 
What is important *is that the Court in dealing with these 
5• instructions erroneously informed the jury as· to the law 
applicable to the evidence. Its action denied the defend-
ant an essential element of his jury trial, namely, his right to 
have a jury evaluate his defense. 
In this case the evidence in support of the defendant's con-
tention was clear, dir~ct, corroborated and in many particu-
lars uncontradicted. The defendant was permitted to intro-
duce evidence necessary to show that his complained of con-
duct was induced •by drug (pills taken medicinally) and not 
by drink; yet under the Court's instructions the jury was told 
that this very evidence was in truth added evidence of 11is 
guilt. We believe that this was the only interpretation a jury 
would place upon an instruction which directed them to find 
the defendant guilty if they believe he was under the influence:; 
of both ''whiskey and the pills". The defendant had testified 
that he was under the influence of the medicine anr1 plaintiff's 
police officers had testified he was intoxicated. Rather than 
having to decide between these two versions of the facts, the? 
no doubt readily believed that they could accept both and yet 
bring in a guilty verdict. From the jury's point of view this 
was in fact a '' directed verdict'' against the defendant. 
We believe ''Defendant's #2'' instruction would have gone 
a long way, if granted, towards correcting this error. It was 
hastily drawn at the trial in an effort to meet and correct the 
harm done to defendant's case by the aforesaid instruction, 
nevertheless, it contained the real "issue" that should have 
been left to the jury, namely, was Harrell under the influence 
of a drug .or an intoxicant Y 
We feel certain that this same question has been presented 
many times to trial juries in Virginia. It is probably due to 
the fact that *such a defense has been universally allowed, 
6$ that this question has not been passed upon by our Court 
of Appeals. We have examined the authorities and find 
no decisions on the point of whether or not a defendant is to 
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be found, guilty where his condition has been caused by medi-
cine taken at the direction of his doctor rather than bv volun-
tary intoxication. The City Ordinance under which 
0
this de-
fendant was tried parallels Section 4722 of the Code of Vir-
ginia and its language hence is to be likewise interpreted. 
The charge against Harrell was that he "did operate an 
automobile while under the influence of intoxicants'', and such 
an offense is malum in se. 
'' The driving of an automobile when intoxicated is mal·11t1n 
in se although the statute merely prohi,bits it under penalty.'' 
People v. Townsend, 214 Mich. 267, 183 N. W. 177, 16 A. L. R. 
902. 
Specifically, the Ordinance here in question says, ''It shall 
be unlawful for any person to drive any motor vehicle * * ,t(: 
while under the influence of anv other self-administered in-
toxicant or drug of whatsoever ·nature." (Italics suppliea..) 
Unless it is therefore conceded that the malicious element, 
or wrongful disposition to harm must be present, then it would 
follow that any number of involuntary acts might result in a 
violation of the prohibition of this statute. This is clearly not 
the case because.while this element may be presumed from the 
fact that a defendant was intoxicated, it is none the less es-
sential. It certainly cannot be contended that "self-admin-
istered drug" means the taking of one's physician's pre-
scribed remedies. Even intoxication itself, where it. is in-
voluntary, is regarded in an entirely different light from vol-
untary drinking. 
In 15 Am. Jur. Criminal Law, Sec. 341, page 31, it is said: 
"If intoxication is involuntary, as where it is caused by 
medical treatment, fraud, etc., :»it is a complete defense 
7* to a criminal charge based on an act done under its in-
fluence. The test of involuntary drunkenness is whether 
there was an absence of an exercise of independent judgment 
and volition on the part of the accused in taking the intoxi-
cant.'' 
It must surely follow that this reasoning applies with added 
force where what is taken is a medicine and the patient does 
not know or understand that it will affect his actions. 
we dislike continually having to refer, to involuntary drunk-
enness as an example of and analogous to the taking of a drug, 
however, the line of reasoning which we consider applicable 
to the present situation seems to be best demonstrated in Vir-
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ginia by the court's reasoning in the case of Johnson v. Com-
monwealth, 135 Va. 524, where at page 533 it is said: 
'' In cases of involuntary drunkenness the law properly 
recognizes an exception to the general rule aibo~e discussed. 
The instances in which the exception is allowed, however, are 
rare, and it is only recognized under strict limitations. 
"In Davis' Crim. Law 29, it is said: 'If, however, a person 
by the unskillfulness of his physician, or by the contrivance 
of his enemies, eat or drink anything· which causes frenzy or 
madness, he is entitled to the same exemption from the 
punishment for his acts thereby occasioned as other mad-
men.'' 
8* *-'''Mr. Minor in his Synopsis of Criminal Law, at page 
8~ citing 1 Russ~ Cr. 8, ·says: 'Involuntary drunkenness, 
brought about by the contrivance of enemies or by casualty, 
exempts from punishment, if it unsettles t11e reason.' 
"In 16 Corpus Juris 109, it is said, that the general rule 
'does not apply where one involuntarily becomes drunk by 
being· compelled to drink against his will, or through another ~s 
.fraud oi; stratagem, or by taltlng liquor prescribed by a phy-
sician.' 
H In 1 Bishop Crim. Law ( 4th ed.), section 4$91, the author 
says : 'Yet, '' if a party be made drunk by strat~gem, or the 
fraud of another, or the unskillfulness of his physician,'' he 
i~ not responsible.' To the same eff ec.t is 17 Am. & Eng·. 
Ency. L. (2d ed.), p. 414. See· also ::L ~le P. 0., p. 32; People 
v. Robi11,Son, 2 Parker Cr. Rep. (N. Y.) 235, 304; Bartholomew 
v. People, 104 Ill. 601, 605-6, 44 .Am. Rep. 97." 
9* *This same reasoning is followed in the homicide case 
of Choate v. State, 19 Old. Cr. R.169; 197 P. 1069, wherein 
it was held that it was proper to place before the jury "the 
question as to whether or not the fatal difficulty was induced 
or brought about by design, fraud, or artifice of the deceased 
or others, ea.using the· defendant to become unconscious by 
reason of medicinal alcoholic liquors, drugs, or narcotics 
f# * *'' 
And in Milbitrn v. Commonwealth, 223 Ky. 188; 3 S. vV. 
(2d) 204, th~ court recognized and said "The same rule as to. 
criminal responsibility should apply to a person under the 
influence of a. drug taken voluntarily, and not as a medicine:, 
as applies to a person drunk from voluntary use of into:xi- · 
eating liquor." It must therefore follow that one is not ac-
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countable for the effects of a drug prescribed by a doctor as 
a medicine. 
In dealing· with the charge of driving motor vehicles while 
intoxicated, it is said in 42 C. J. Motor Vehicles, Sec. 1309: 
'' On the part of defendant, any competent evidence is ad-
missible which tends to prove his matters of defense or dis-
prove any element of the offense. Thus, where intoxieation 
is claimed to have been the cause of certain conduct of de-
fendant, it is competent to show like occurrences on other 
occasions which indicate that the cause for such conduct was 
other than intoxication, as, for example, insanity or baibitual 
eccentricity.'' · 
10* *In People v. Owen 251 Pac. 686 the Court held as error 
the exclusion by the trial court of evidence of the cus-
tomary ha.bits and eccentricities of the defendant at a. time 
or times when he was not under the influence of intoxicating 
liquor; it being the purpose of such evidence to explain that 
the defendant was not intoxicated at the time alleged. The 
reasoning of the court was in part as follows-at page 687: 
'' * * * If perchance immediately preceding the time at which 
defendant was charged with the commission of the offense, 
he had suffered a severe physical injury and shock to his brain 
and g·eneral nervous system which rendered him irresponsible 
for his actions, or if an anaesthetic. induced by a surgical -op-
eration had been administered to defendant immediately b~-
fore the time in question, and from which anaesthetic de-
fendant ha.d not completely recovered, or if defendant bad been 
'doped' by persons seeking· to do him harm-it scarcely 
could be doubted that .evidence thus tending to account for 
the strangeness of the conduct of and statements made by 
the defendant would be admissible.'' 
It is recognized that the case next above and others cited 
deal largely with the admission or exclusion of evidence while 
defendant here complains of error in granting and in refusing 
certain instructions. It is submitted, however, that if the 
jury is erroneously instructed, they then examine the evidence 
in an improper li!?,'ht with largely the same effect as 
11 * *if it had been originally excluded. 
The defendant was charged and the City's evidence 
was designed to prove that he had driven his automobile while 
under the influence of intoxicating liquor. Nevertheless, the 
1 · 
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ju~y' was instructed to find him gw.lty if they believe ''the 
pills'' played a part in his condition-namely, he was to be 
found g'Uilty if they believed he was '' under the influenc.e of 
both whiskey and the pills.'' We submit that under such 
an instruction the jury could have believed he was not in-
toxicated by whiskey, but that due to the added action of 
the pills ( even though their effect was 99 per cent of the 
"influ.ence" he was under at the time), ,his condition was 
affected and in following the erroneous. statement of the law 
by the trial court found him guilty. 
This error was compounded when the defendant offered 
an instruction to clarify the issue. This refused instruction 
would have in a measure protected defendant's rights and 
left to the jury the issue that the evidence· had rais~d, namely : 
Was Harrell intoxicated or was he doped T 
CONCLUSION 
For the foregoing reasons and errors assigned, petitioner 
prays that a writ of error be granted fr.om said judgment 
and that said judgment be reversed and a final judgrµent be 
entered in favor of your petitioner. ' 
Petitioner certifies that a copy of this petition was on the 
22nd day of November, 1941, delivered in person to Alfred 
Anderson, Esquire, Attorney for the plaintiff, City of Nor-
folk. 
Petitioner states that this petition has been filed with 
12* the *Clerk of the Supreme Court of Appeals of Virginia, 
at his office in Richmond, Virginia. 
Petitioner desires to state orally the reasons for reviewing 
the judgment of the lower court. 
In the event a writ of error is awarded by this Court, 
petitioner adopts this petition as his opening· brief .. 
Respectfully submitted, 
CHARLES M. HARRELL, 
By BREEDEN & HOFFMAN, 
His Attorneys. 
EDW. L. BREEDEN, JR. 
Of Counsel. 
I, Walter E. Hoffman, of Norfolk, Virginia, an attorney 
practicing in the ,Supreme Court of Appeals of Virginia, do 
· certify that, in my opinion, the judgment in the cause com-
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plained of in the foreg·oing petition for a writ of error is 
erroneous and that it is proper the same should be reviewed 
by said Court. 
· WALTER E. HOFFMAN, 
An Attorney Practicing in the Supreme 
Court of Appeals of Virginia. 
Received November 24, 1941. 
M. B. WATTS, Clerk. 
January 20, 1942. Writ of error & supersedeas awarded 
by the court. Bond $300. 
RECORD 
VIRGINIA: 
M. B. W-. 
Pleas before the Corporation Court of the City of Nor-
folk, on the 7th day of August, 19411• 
Be it Remembered, t~at heretofore, to-:wit: On the 13th 
day of May, 1941, Officer H. L. Helvin swore out a warrant 
against Charles M. Harrell, in the following words and :figures, 
to-wit: 
WARRANT FOR VIOLATION OF CITY ORDINANCE 
Commonwealth of Virg·inia) 
City of Norfolk, to-wit: 
To.any of the Police Officers of the, City of Norfolk: 
Whereas, Off. H. L. Helvin, No. , of the City 
of Norfolk, has this day made· complaint and information 
on oath, before me, Olyde H. Jacob, Police Justice of saiq 
City, that on the 4 day of May, 1941, in said City Charles 
M. Harrell, hereinafter called accused, did unlawfully violate 
the ordinance of the City of Norfolk, in that he did operate 
an automobile while under the influence of intoxicants, and 
whereas I see good reason to believe that an offense has been 
committed: 
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These are, therefore, in the name of the Commonwealth of 
Virginia, to command you forthwith to apprehend and take 
before the Police Justice of said City, in the Police Oourt 
thereof, the ·body of the said accused to answer said com-
plaint, and to be further dealt with according to law; 
And moreover, upon the arrest of the said accused, 
page 2 ~ by ·virtue of this warrant, I command you in the . 
name of the Commonwealth of Virginia, to summon 
' to appear at the same time and place to testify· as witnesses 
on behalf of the City of Norfolk touching the matter of said 
complaint, the. following persons: Off. H. L. Helvin, H. 
Pearce, W. D. Edmonds and have there and then this warrant 
with your return thereon. . 
Given under my hand and seal this 13tbi day of May, 1941. 
CLYDE H. JACOB, 
.Police Justice. (Seal) 
Upon hearing the evidence on the foregoing charge, the 
above mentioned accused is f.ound guilty as charged in said 
warrant, and I do therefore adjudge that he be confined in 
the jail of the City of Norfolk for the term of -----
anq. do pay a fine of $100.00 and $2.00 costs incident to sai<l 
prosecution and conviction as provided by law. 
On motion of said defendant an appeal is granted to the 
next term of the Corporation Court of the City of Norfolk 
No. 1, to-wit: the first Monday in June, 1941; and the wit-
nesses aJbove named were severally duly recognized each in 
the sum of One Hundred ($100.00) Dollars, payable to the 
Commonwealth of Virginia, for their appearance before said 
Court to giv~ evidence on said charge, and not to depart hence 
without leave of said ·court. 
Given under my hand this 13 day of May, 1941. 
CLYDE H. JAOOB, Police Justice. 
page 3 ~ And Now: In said Court on the 7th day o-f 
August, 1941 : 
City of Norfolk 
v. 
Charles M. Harrell 
ON WARRANT APPEALED FROM THE POLlCE COURT 
-OPERATE AUTO WHILE INTOXICATED. 
This dav came the defendant and also came the Attorney 
for the City of Norfolk and the Attorney for the defendant, 
I, 
Charles M. Harrell v. City ·of Norfolk n 
:and thereupon came seven lawful men, from which panei the 
'Attorney for the City of Norfolk and the defendant . each 
'Struck one, leaving the following jury, to-wit: W. I. Jack-
'Son, J.B. Neathery, J. Neihouse, S. B. Tarkington and Robert 
.A. Walker, who were sworn to well and truly try the issue 
joined and having fully heard the evidence and arg·ument of. 
icounsel, returned a verdict in the following· worq.s: "We the 
jury find the defendant Charles M. Harren guilty as charged 
in· the within warrant and fix his punishment at a fine of, 
$100.00' '. Thereupon the said defendant by counsel moved 
the Court to set aside the verdict of the jury and grant him 
a new trial on the ground that said verdict is contrary to the · 
· law and evidence, and the further .hearing of which. motion is 
'Continued until the 16th day of August, -.:(941, at 10 A. M. . 
An:d afterwards: In said Court on the 16th day of August, 
1941-: 
City of Norfolk 
·v. 
Charles M. Harrell 
ON MOTION FOR NEW TRIAL 
This day came the defendant and also came the Attorney 
for the City of Norfolk and the Attorney for the defendant 
.:and the motion for a new trial heretofore made on the 7th day 
of AugustJ 1941, having been partly heard is con-
page 4 } tinued until the 23rd day of August, 1941. 
And afterwards: In said Court on the 26th day of August, 
1941: 
City of Norfolk 
v. 
Charles M. Harrell 
This day c~e the defendant, and also came the Attorney 
:for the City of Norfolk and the Attorney for the defendant, 
and the motion for a. new trial heretofore made on the 7th 
day of Aug·ust, :1941, having been fully heard by the Court, 
is overruled. Whereupon it is considered by the Court that 
the said Charles M. Harrell be fined the sum of One Hundred 
Dollars and be required to pay t4e costs of his prosecution. 
Thereupon the said defendant by counsel moved the Court 
for time in which to apply for a writ of error to the judgment 
12 Supreme Court of .Appeals of Virginia 
imposed -on the 7th day of August, 1941, which motion having 
been, fully heard is sustained, and the execution of the afore-
said judgment is hereby postponed for the pe1iod of sixty 
days, being October 24th, 1941, or until the Supreme Court 
of Appeals of Virginia shall deny said writ of error. It is: 
further ordered that the bond in the penalty of Two Hun-
dred and Fifty Dollars, with H. V. Wynn, as surety, hereto-
fore made on the 13th day of May, 1941, remain in full force 
and effect, until the further action of this Court reg·arcling 
said bond. · 
.And Now: In said Court on the 22nd day of October, rn41:: 
page 5 ~ City of Norfolk 
v. 
Charles M. Harrell 
ON WARR.ANT FROM THE POLICE COURT-DRIVING 
UNDER THE INFLUENCE OF INTOXICANTS. 
This day came the defendant, by counsel, within sixty days 
from final judgment and presented his Bill of Exceptions and 
prays that the same_ be signed· and sealed and made a part of 
the record in this cause; and it appearing to the Court that 
the .Attorney for the City of Norfolk having· received notice 
of the. time and place asking· that the said Bills of Exceptions 
be signed, it is ordered that the same be and is hereby made 
a part of the record in this cause. Thereupon additional time 
to apply for a writ of error is granted until November 24th, 
1941. 
THE FOLLOWING A.RE THE BILLS OF EXCEPTIONS 
Virginia: 
In the Corporation Oourt of the City of Norfolk 
City of Norfolk 
v. 
Charles M. Harrell 
CERTIFICATE OF EX:CEPTION-NUMBER ONE 
Be it remembered that upon the trial of this case on the 7th 
day of August, 1941, and after the jury had been duly sworn, 
the various witnesses hereinafter noted testified as follows; 
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POLICE OFFICER H. L. HELVIN 
-page· 6} tes.tified on behalf of the City that at approxi-
ma.tely 5 :40 ~~· M. on Sunday mo:tning, May, 4, 
1 1941, he observed an automobile wit~1 white sidewall tires · 
making a left-hand turn from Olney Road south into Church 
Street, in the City of Norfolk, Virginia. That there was 
l{)nly one person in the automobile, and that person was 
driving the same. At the time he observed this automobile 
he and Police Officers Pierce and Edmonds were standing· mid-
way in the 700. block of said Church Street, on the east side-
walk thereof. That the 700 block was between Olney Road 
on the north and Brambleton .... \venue on the south. That the 
automobile in question nearly turned over as it rou.nded the 
corner in turning from Olney R,oad into Church Street. That 
the driver thereof was stooped over the stee1;ing wheel. That 
the automobile then: proceeded south on Church Street and 
.swayed to the west side of Church iStreet ·and almost struck 
another automobile which was· parked on the west side of 
Church Street, and then swayed to the east side of Church 
:Street and almost struck another automobile parked there. 
That he and the other two officets watched the automobile 
-proceed southwardly down Church Street to Brambleton 
.A venue, a distance of one block, and it made a right-hand 
turn from Church Street into Brambleton Avenue going west-
wardly on the latter and he and his brother offi~rs remarked 
:to each other that the driver was drunk. That near the corner 
·of said Church Street·and Brambleton Avenue Officers Pierce 
and Edmonds met another police officer who was in an auto-
mobile. They got into this automobile and followed the auto-
mobile of the defendant. That he, Helvin, then went to the 
Second Precinct Police ,Station which is about two 
page 7 } blocks from Olney Road and Church Street, a-µd 
after he had been there a few minutes Officers Pierce 
and Edmonds came up with the defendant, Charles M.Hafrell,, 
and the defendant's automobile. That the said Charles M. 
Harrell was the same person he had seen drive the automobile 
from Olney Road into Church Street, as above, and the auto-
mobile was the same automobile he had seen the said Charles 
M. Harrell so drive. Helvin testified that the defendant was 
drunk, was under the influence of an intoxicating liquor, that 
he smelled an odor of some ,alcoholic beverage on his breath, 
that he· staggered when he walked, and had to use the side 
of the car for support. 
14 Supreme Court of Appeals of Virginia: 
Police Officers Pierce and Edmonds. 8ergeCl!nt .Arnol'cl. 
POLidE OFFICERS PIERCE AND EDMONDS 
corroborated Officer Helvin as to the movements of the car up 
to the· time it turned from Church Street into Brambleton 
A venue. They testified that they followed the car from 
Brambleton Avenue westwardly to Brewer Street and that 
it made a left-hand turn into Brewer Street and proceeded 
south on Brewer Street for about one block to near its inter:. 
section with Bute Street, where it stopped. That when they 
g·ot to the automobile it had stopped about three feet from the-
curb a.nd the motor was still running. That the defendant was 
slutnped over the steering wheel. That he had passed out. 
That he was in the car alone. That they roused the defendant 
and got him out of the car. That he staggered, had a strong-
odor of some alcoholic beverage on. his breath, tba.t bis speech 
was tongue-tied, and his appearance was that of a drunken 
man. That he was under the influence of some kind of intoci-
cating liquor. • 
Officer Edmonds further testifi<:!<l that he had 
page 8 ~- known the defendant for some time . 
• SERGEANT ARNOLD, 
who was the Desk Sergeant at the Second Precinct Police 
Station at the time the defendant was brought in by Officers 
Pierce and Edmonds, testified that he partly examined the 
defendant, that he noticed the dilated pupils of his eyes, 
smelled a strong odor of some alcoholic beverage on his breath, 
and that his clothes were disarranged and in his opinion the 
, defendant was drunk. That he had long experience in the 
Police Department. 
The above officers were all cross-exnmiuetl along the same 
general line as to whether they 1mew that the defendant suf-
fered from arthritis and as a. result carried himself in a 
stooped position and walked in au un::;teady manner. They 
all answered that they did not know this, but that they never-
theless thought he was drunk at the time. They were further 
lluestioned as to whether or not they were familiar with a 
drug lmo"\\l"D as N embuta.l or Pe11tu-Barbital a.nd it:; effocts 
011 th'} human body, to which they replied that they were not 
familiar with the drug nor its effects. 
The Hitorney for the City of Norfolk then introduced in 
<-!Yidenee a certified copy of the Chy ordinance covering the 
operation of motor vehicles while ur1der the inflneuee of in-
toxicants, which was in force and effect at the time of the 
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:above offense and at the time of the trial thereof, which, so 
far as is material, reads as follows: 
S~ction 1: It shall be unlawful for any pei:son to drive· any 
. . . motor vehicle, engine or train in the City of Norfolk 
page 9} while· under the influence of alcohol, brandy, rum, 
whiskey, gin, wine, beer, lag·er beer, ale, porter, 
·stout, or any other liquid, beverage or article· containing- al-
cohol, or while under the influence of any other self-adminis-
tered intoxicant or drug of whatsoever nature . 
.Section 2 : Any pers_on who violates any provision c,f this 
·ordinance shall be guilty of a misdemeanor, punishable by a 
fine of not less than one hundred dollars nor more than one 
thousand dollars or imprisonment for not less tl1an one month. 
nor more than six months, either or both in the discretion of 
t;he Court or jury trying· the same, for a first offense. Any 
person convicted of a second, or other subsequent offense 
under this ordinance shall be punishable by a fine of not less 
than one hundred dollars nor more than one thousand dollars 
:and by imprisonment for not less than one month, nor more 
than year. 
The City thereupon rested its case. 
MRS. DOLLY SHUFORD 
testified on behalf of the defendant that she was a widow re· 
siding at Virginia Beach, Virginia, and went with Mr. Harrell 
to the home. of some friends on the night of Saturday, M.ay 
3rd, for the purpose of playing Penny-Ante poker. · She said 
that Mr. Harrell arrived at her home late due to the fact that 
he· had had to work. At the request of their hostess, Mrs. 
Shuford said that she and Mr. Harrell went by the A. B. C. 
Store and purchased one quart of whiskev. They arrived 
.about 10 -0'clock, P. M., and in the company of ihe other 
g11ests, eight in all, played poker until the early 
page 10 ~ hours of Sunday morning, leaving their hostess' 
· home at approximately 3 :30 A. M. The one quart 
of whiskey which they had purchased was the only alcoholic 
beverage at the party and was used to make highballs and 
that each guest had approximately two. Further that she 
did not notice exactly what Mr. Harrell had to drink, hut he 
apparently had no more ·than two drinks and most certainly· 
conducted himself in the same manner as the other guests, 
namely, in a quiet and orderly way. When the party broke 
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up, she said that Mr. Harrell drove his car and took not only 
herself, but Mrs. Constance Moore and l\Ir. Robert Harper 
to their respective homes at Virginia Beach. Mr. Harrell 
took Mrs. Shuford home last and she stated tha.t they stopped 
and had a sandwich, but absolutely no alcoholic beverage was 
had to drink and he left to drive to Norfolk sometime around 
4 :30 or 5 o'clock in the morning, at which time she says that 
Mr. Harrell was absolutely sober, although he had been eom-
plaining about his impacted wisdom tooth and took a couple 
of pills tha.t his dentist had given him to relieve the pain. 
MRS. CONSTAJ.'J"1CE MOORE, 
one of the ladies mentioned by Mrs. Shuford in her testimony, 
also testified in behalf of the defendant. The purport of her 
testimony was to oorroberate the testimony given by Mrs. 
Shuford from the time Mrs. ·Shuford and Mr. Harrell ar-
rived at the .party until he escorted her to her front door. 
In this connection, she explained that the steps to her bouae 
leading down from the roadway were quite steep and that it 
was, of course, dark. She pointed out, to show that lVlr. 
Harrell was sober, that he had descended these steps anJ 
re-climbed them without any trouble except for the 
page 11 ~ customary impediment in his walk due to his 
arthritis. 
DR. WALTER E. MILLER, . 
a practicing dentist in the City of Norfolk, and qualified to 
testify as such, stated that he had treated Mr. Harrell on 
Friday, May 2nd, for an impacted wisdom tooth and that at 
the time had given him a small envelope of pills containing 
Nembutal, a medicine composed of Pento-Barbital and As-
pirin. He also referred to this medicine as an hypnotic. Dr. 
Miller said that he had given this medicine to :Mr. Harrell 
with instructions to take one in the event his tooth hurt bim 
and he could not sleep. He was asked to describe the effect 
of the drug and in reply stated that it would make one sleepy, 
that it had an effect on the appearance of the eyes and as it, 
caused a general drowsiness, it also affected the speech. He 
was specifically asked whether a person, after taking this 
medicine, c.ould be mistaken for being drunk and he replied 
that in many respects the outward effect was the same. The 
doctor was also asked what effect taking· mor~ than one pill 
would have .. To this question, he replied that the more medi-
cine taken, the greater would be its effect. He furth~r testi-
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iied that he had not explained to 'Mr. Harrell the nature of 
the drug, except to instruct him to take it in the event his 
tooth hurt him and he could not sleep. 
One of the jurors asked the witness, Dr. Miller, whether 
this drug wo11ld produce an alcoholic odor on the breath of 
the.person taking the same, and he replied th~t it would not. 
page 12 } MR. CHARLES. M. HARRELL, 
the defendant, testified in his own behalf and s·aid 
that he had gone to Virginia Beach late on Saturday evening, 
· having been delayed on account of work at his place of busi-
ness, The Cavalier Motors Corporation. He had with him the 
medicine the doctor had given him the day before .. He ha.d 
had nothing to drink of an alcoholic nature prior to going to 
Virginia· Beach and had not had his evening meal. At the 
poker party, Mr. Harrell had two highballs prior to 1 o'clock 
A. M. Therea.fter he took three of the ladies home as nar-
rated above and was absolutely normal in every respect, not. 
being at all under thel influenc.e of alcohol. During the course 
of the evening he had taken one of the Nembutal pills and 
just before starting his drive to ~orfolk from Mr. Shuford's 
home at Virginia Beach, Virginia, his tooth had started hurt~ 
ing again. He concluded that two of the pills would better re-
lieve the pain and took two of them and started to drive into 
town. En route he became drowsy and due to the hypnotic 
effect of the medicine, did not realize or recall exactly what · 
had occurred although he had some remembrance of smacking 
his face in an effort to wake up. His recollection was not 
clear again until sometime after his arrest and he said most 
definitely that his condition was caused not by the small 
amount of alcohol conta.ined in the two highballs he had 
taken, but was due entirely from the drug contained in the 
medicine that had been furnished bv his dentist. 
Mr. Harrell further testified that his general ap-
page 13 } pearance, stooped posture and hesitant gate was 
due to chronic arthritis for which he had suf-
fered for years. 
At this point, Edward L. Breeden, Jr., counsel for the de-· 
fendant, stated that the' defense rested. Thereupon the City 
showed in rebuttal that said Harrell made no statement re• 
garding the taking· of any pills or any other comment at the 
time of his arrest, and there being no other rebut~l evidence, 
the. taking of testimony was concluded. 
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Whereupon the Court gTanted and refused the following 
instructions, as noted, to the jury, which are alI of tbe in--
structions offered in the cas·e : 
CITY OF NORFOLK #I-GRANTED 
"The Court instructs the jury thut if they belieYe fron·. 
the evidence iu this case bevond a reasonable doubt that the! 
accused drove an automobile while under the influence of 
whiskey or any other intoxicant, they should find him guilty 
as charged in the warrant and :fix his punishment at a fine 
of not less than $100.00 nor more than $1,000.00, or by con-
finement in jail for not less than (1) month nor more than 
six ( 6) months, either or both, in their discretion.'' 
CITY OF NORFOLK #2-GRANTED 
'' The Court further instructs the jury tfo;n '' under the 
influence of intoxicants'' covers not only the we:ill known and 
easily recognized degrees of intoxication, but also anv ab-
normal mental or physical condition which is the result of 
indulgence in any degree of intoxicating liquor and 
page 14 ~ which deprives the one using it of that clearness 
of intellect and control of himself which he would 
otherwise possess.'' 
CITY OF NORFOLK #3--GRANTED (EXCE.PTION 
NOTED) 
'' The Court instruets the jury that if they believe fro111 the 
evidence in this case beyond a reasonable doubt that the ac-
cused at the time 'in question, operated an automobile while 
under the influence of both whiskey and the pills be had taken, 
they should find him guilty~'' 
DEFENDANT'S #1-GRANTED 
'' The Court instructs the jury that the law presumes the 
defendant, Charles Harrell, to be innocent of the offense 
charged against him in this case, and that they cannot find 
him guilty of violation of the ordinan,ce of the City of Norfolk 
as charged in the warrant upon which he i_s now being tried, 
unless the City of Norfolk proves him guilty beyond all reason-
able doubt by reliable, trustworthy evidence which the Jury 
believes to be true. And if the City of Norfolk fails to rebut 
such presumption of innocence in favor of the defendant, 
Charles Harrell, and to prove him guilty beyond all reasonable 
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doubt by such· reliable, trustworthy evidence, then the court 
instructs the jury that they . must nnd the defendant not. 
guilty." 
DEFENDANT'S #2-REFUSED (EXCEPTION NOTED) 
'' The Oourt instructs the jury that if they believe from 
the evidence that the defendant, Charles M. Har-
page 15 ~ rell, operated his automobile under the influence 
of a drug, the effect of which he did not under-
stand or appreciate, then even though such drug was self. 
administ.ered, you cannot find him guilty as charged unless 
you further believe that he would have been guilty of op-
erating his automobile•while under the influence of an intoxi· 
cant whether said drug had been administered· or not.'' · 
Thereupon the said defendant duly excepted to the action 
of the Court in granting Instruction #3 at the request of the 
City of Norfolk and in refusing defendant's Instruction #2 
and by counsel noted his exceptions, to-wit: 
( 1) That such action of the Court instructed the jury to 
find the defendant guilty, if they believe he was under the 
influence of '' whiskey and the pills'' an,d this even though 
the ''pills'' were, in fa.ct, medicine furnished on competent 
prof essiona.l advice. · 
- (2) That the. defendant was charged and tried on the 
theory that he had operated an automobile while, intoxicated, 
. but the effect of granting and refusing said instructions, re-
spectively, was to instruct the jury to find the defendant 
guilty even though they need not actually believe he was, in 
fact intoxicated. 
(3) That· the effect of granting and refusing said instruc· 
tions, respectively, was to exclude the theory adv~nced by 
the defense and in support of which competent evidence had 
been introduced, i. e, that his aotion and conduct was solely 
induced by drug·s administered as a medicine and if believed 
by the jury, constituted a valid defense. 
page 16 ~ (4) That the effect of granting and· refusing 
said instructions, respectively, was to exclude the 
theory a.dvanced by the defense and in support of which com-
petent evidence had been introduced, i. e. that his action and 
, conduct was induced by drugs administered 'as medicine and 
such alcohol, if any, or other condition existing at that time 
in the defendant's physical or chemical make-up and if be .. 
lieved by the jury, constituted a valid defense. 
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( 5) That the effect of granting and refusing said instruc-
tions, respectively, was to strike the defendant"s testimony 
and thereby deprive him of his valid defense. 
( 6) That the effect of gTanting and refusing said instruc-
tions, respectively, was to prevent the placing before the jury 
the defendant's theorv of the case. 
(7) That the effect ·of granting and refusing said instruc-
tions, respectively, was to deprive the defendant of his tria.I 
by jury, i. e., they were not permitted to pass upon the facts 
introduced by competent evidence bv way of bis defense. 
(8) That said instructions to which the defendant excepte.\ 
as above noted, were contrary to the law and the evidence. 
And said defendant tendered this his Certifi<'ate of Exce,.-
tion No. ·l' on the 22nd day of October, 1941, and prays that the 
same be signed, sealed and enrolled and made a part or t.u~ 
record whieh is accordingly done this 22nd day of 0::tob~r, 
li941, within the time allowed by law and after it had been 
made to appear in writing that reasonable written 
page 17 ~ notice of the time and place of presenting the same 
had been given to counsel for the City of Norfolk .. 
Given under my hand and seal this 22nd day of October, 
1941. 
Virginia: 
RICH.ARD B. SPINDLE (SEAL) 
Judge of the Corporation Court 
of the City of Norfolk, Virginia .. 
In the Corporation Court of the City of Norfolk. 
City of Norfolk 
v. 
Charles M. Harrell 
CERTIF]CATE· OF EXCEPTION-NUMBER TWO 
Be it remembered that upon the trial of this case on the 
7th day of August, 1941, and after the taking· of th.e evidence 
and giving and refusing of instructions by the Court as set 
forth in Defendant's Certificate of Exception No. One, the 
jury retired and•after a time broug·ht in its verdict as follows: 
"We the jury, find the defendant ChareZs M. Harrell, guilty 
as charged in the within warrant and fix his punishment at a 
fine of $100.00. ,v. I. Jackson-Foreman". 
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And thereupon the defendant, by counsel, moved to set aside 
the jury's verdict and grant him a new trial and to the court's 
· action in overruling said motion on Aug11st 26, 
page 18 ~ 1941, and entering a judg·ment ag·ainst him thereon, 
the defendant duly excepted upon the same grounds 
as set forth in the Certificate of Exception Number One. 
And· said defendant tendered this his Certificate of Excep-
tion Number Two on the 22nd day of October, 1941,- and prays 
that the same be signed, sealed and enrolled and made a part 
of the record, which is according·ly done this 22nd day of 
October, 1941, within. the time allowed by law and after it had 
been .made to appear in writing that reasonable written notice 
of the .time ~nd place of presenting the same had been given 
to counsel for the Citv of Norfolk. 
Given under my hand and seal this 22nd day ·of October; 
1941. 
Virginia: 
RICHARD B. SPINDLE (SEAL) 
Judge of the Corporation Court 
of the City of Norfolk, Virginia. 
Iu the Clerk's Office of the Corporation Court of the City 
of Norfolk. 
I, W. L. Prieur, Jr., Clerk of the said Corporation Court 
of the Citv of. Norfolk, do l1ereby certify that the foregoing 
and anucied is a true transcript of the record in the suit of, 
City of Norfolk, plaintiff, v.. Charles l\f. Harrell, defendant, 
lately pending- in said Court. 
pa~·e i 9 ~ I further certify that said copy was not made up 
~ and completed until the Attorney for the City of 
Norfolk hacl had notice of the making of the same and the in-
tention of the defendant to take an appeal herein. 
Given under my hand this 28th day of October, 1941. 
W. L. PRIEUR, JR., Clerk. 
Fee for this record: $16.00. 
A Copy-Teste: 
:hf. B. WATTS, C. C. 
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